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and allowed him to continue for three semesters, it has no power to 
withdraw his candidature.

(16) In view of the above discussion, I quash the order dated 
9th/14th December, 1985 Annexure P. 4 of the Principal of res
pondent No. 2 and issue a writ of mandamus directing respondent 
No. 2 to allow the petitioner to continue with his studies in the 
Course for Degree in Engineering (Civil) in the Institute. There 
shall, however, be no order as to costs.

R.N.R.
Before D. S. Tewatia and D- V. Sehgal. JJ.

SARWAN SINGH DADRL—Petitioner. 
versus

STATE OF PUNJAB and others,—Respondents.

Civil Writ Petition No. 2204 of 1986.

September 17, 1986.

Indian Medical Council Act (CII of 1956) —Section 15(2) (b )— 
Indian Medicine Central Council Act (XLVIII of 1970)—Section 
17(2) (b)—Punjab Ayurvedic and Unani Practitioners Act (XLII of 
1963) —Section 15 (1) —Druys and Cosmetics Rules, 1945—Rules 2(ee) 

(in)—Persons qualified to practice the Indian System of medicine 
enrolled on the State or Central Register maintained. for registra
tion of such practitioners—Persons aforesaid—Whether entitled to 
practice the modern system of medicine—Notification issued by the 
Punjab Government under Rule 2(ee) (iii) of the Drug Rules, dec
laring such practitioners as persons entitled to practice the modern 
system of medicine for the purposes of the Drugs Act—Such medi
cal practitioners—Whether entitled to practice the modern system 
of medicine—Said notification—Whether ultra vires the provisions 
of 2(ee) (in) of the Drug Rules and liable to be struck down.

Held, that medical practitioners registered under section 15 (1) 
of the Punjab Ayurvedic and Unani Practitioners Act, 1963 are not 
equipped with professional qualifications to practice the Modern 
System of Medicine as they do not possess any prescribed diploma 
or degree from a recognised medical institution in modern system 
of medicine. Even a person who has acquired the prescribed dip
loma or degree from a recognised medical institution is not entit
led to practice Modern System of Medicine unless he is so regis
tered, for Section 15 (2) (b) of the Indian Medical Council Act. 1958
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expressly prohibits the person who is not so registered to practice 
the Modern System of Medicine. The person, who can be so re
gistered should have acquired the prescribed qualifications laid 
down in the said Act. The concomitant of this disability is that 
such practitioners cannot prescribe allopathic drugs to their patients 
and if they cannot  prescribe such medicines, they cannot adminis
ter such drugs on the basis of a prescription. It would also not be 
lawful for such registered medical practitioners to stock or store 
such medicines for the purpose of administering them to patients. 
The rule-making authority could not have intended by adding sub
clause (iii) of clause (ee) of rule 2 of the Drugs and Cosmetics 
Rules, 1945, that registered medical practitioners of the Indian Sys
tem of Medicine should be included in the category of registered 
medical practitioners of Modern Scientific System of Medicine. If 
this is so it would be setting at naught the provisions of Section 
15(2) (b) of the Indian Medical Council Act, 1956, and Section 
17 (2) (b.) of the Indian Medicine Central Council Act, 1970, which 
prohibits persons other than those who are registered under 
the Indian Medical Council Act from practising modern system of 
medicine- Therefore, it has to be held that the registered medical 
practitioners on the strength of the aforesaid notification cannot be 
treated in law as registered medical practitioners of Modem Scien
tific System of Medicine and consequently not entitled to practice 
the same and as such the notification issued by the State Govern
ment is ultra vires the provisions of sub-clause (iii) of clause (ee) 
of Rule 2 of the Drug Rules and is liable to be struck down.

(Partly over-ruled).

Phool Singh vs. State of Haryana, Criminal Revision No. 1617 of 
1984 decided on 20th September, 1985.

(Party over-ruled).

Writ petition under Article 226 of the Constitution of India 
praying that the records of the case be sent for and after perusing 
the same: —

(i)  issue a writ of mandamus directing the respondents to 
permit the petitioner to practice in the modern system of 
medicines according to Annexure P-2 as a Registered 

Medical Practitioner in Punjab State,

(ii) direct the respondents not to interfere in the practice of 
the petitioner ;

(iii) filing of the certified copies of the Annexures be dis
pensed with ;

(iv) service of advance notices on the respondents be dis
pensed with ;
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(v) costs of the petition he also awarded to the petition
er.

AND
It is further prayed that the petitioner he allowed to practice 

as Registered Medical Practitioner in the Modern System of Medi
cine, under the Drugs and Cosmetics Act/Rules, during the pendency 
of this Writ Petition.

H. S. Nagra, Advocate, for the Petitioner.
H. S- Riar, D.A.G., Punjab, for the Respondents.

Respondent No. 3—in person. 

JUDGMENT

D. S. Tewatia, J. :

(1) The petitioner, Dr. Sarwan Singh, has impugned in the 
present writ petition the action of respondent No. 4 the District 
Drugs Inspector, Hoshiarpur, who had prohibited him from keeping 
in his possession any allopathic drug for administration to the 
patients and who had further directed the chemists not to issue 
allopathic medicines to such patients as had been prescribed or 
were to be prescribed such medicines by the petitioner.

(2) The case set up in the petition by the petitioner is that he 
is a Registered Medical Practitioner and had been so registered 
with the Board of Ayurvedic and Unani Systems of Medicines, 
Punjab, respondent No. 3,—vide registration certificate annexure 
P.I., that by notification, dated 29th October, 1967, annexure P.2, 
issued under sub-clause (iii) of clause (ee) of rule 2 of the Drugs 
and Cosmetics Rules, 1945 (for short to be referred as ‘the Drug 
Rules’) made under the provisions of the Drugs and Cosmetics Act, 
1940, hereinafter referred to as ‘the Drug Act’, the Government of 
Punjab has declared all Vaids and Hakims who had been registered 
under the East Punjab Ayurvedic and Unani Practitioners Act, 1949, 
the Pepsu Ayurvedic and Unani Practitioners Act, 2008 Bk. and the 
Punjab Ayurvedic and Unani Practitioners Act, 1963, as persons 
practising the Modern System of Medicines for the purpose of 
Drugs and Cosmetics Act, 1940, in the State of Punjab; and that 
the petitioner having been registered under the Ayurvedic and 
Unani and Modern System of Medicines and Surgery, was in view 
of the notification, Annexure P. 2, entitled to practice Modern 
System of Medicines.
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(.a) in the written statement hied on behair of respondent. 
in a. r, b and % it has been inter aha asserted rnai tile petitioner was 
not entitled to practice Modern bystem oi Meuicines on the strength 
01 Ins registration certincate issued to nun under die Aunjau 
iiyurvedic and unani Practitioners Act, idoo (hereinaiier to be 
reierred as the 19(53 Act), His registration as medical Prac-tniene* 
under the 1903 Act entities hun only to practice tne Indian bystem 
ex Medicine and not the Modern bysiem oi medicine.- lie-a** 
inerefore, not entitled to keep allopathic drugs or 10 prescribe 
such drugs to his patients, He can Keep ana prescribe only 
Ayurvedic, biddha or Unani drugs.

(4; Whether a person possessing such quaimcaaon as would 
entitle hmi to practice the system oi indian Medicine commonly! 
Known as Ashtang Ayurveda, biddha or Unani 'iibb and to be 
entitled to be brought on the State register or the Central register 
oi Indian Medicine meant ior the registration oi such medical 
practitioners, would be entitled to practice Modern System of' 
Medicine, is the question oi law oi some significance that has been 
raised in the present writ petition.

(5) The two systems, i.e., System oi Modern and Scientific 
Medicine and the System of Indian Medicine are totally different 
and independent of each other, and the qualifications requisite for 
practising the said two systems of medicine, the manner and mode 
of acquiring them and other related matters have been dealt with 
by separate legislations. There are Central Acts, such as the 
Indian Medical Degrees Act, 1916 and the Indian Medical Council 
Act, 1956 concerning the system of Modem Scientific Medicine and 
the Indian Medicine Central Council Act, 1970 dealing with the 
system of Indian medicine. So far as the State of Punjab is con
cerned, there was the East Punjab Ayurvedic and Unani Practi
tioners Act, 1949 and the Pepsu Ayurvedic and Unani Practitioners 
Act, 2008 Bk., both substituted by Punjab Ayurvedic and Unani 
Practitioners Act, 1963.

L‘ -
(6) Clause (f) of section 2 of the Medical Council Act, 1956 

(hereinafter to be referred as the 1956 Act) defines “medicine” as 
modern scientific medicine in all its branches and includes surgery 
and obstetrics but does not include veterinary medicine and 
surgery. Clause (h) defines “recognised medical qualification” as 
being of any medical qualifications included in the Schedules. 
Clause (k) defines “State Medical Register” as meaning a register 
maintained under any law for the time being in force in any State
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regulating the registration of practitioners of medicine. Sub
section (1) of section 15 provides that the medical qualifications in
cluded in the Schedules shall, subject to the other provisions con
tained in this Act, be sufficient qualification for enrolment on any 
State Medical Register. Clause (b) of sub-section (2) of section 15 
prohibits all :persons other than a medical practitioner enrolled on a 
State Register from practising medicine in any State. Section 27 
of the 1956 Act authorises every person whose name is for the time 
being borne on the Indian Medical Register to practice as a Medical 
Practitioner in any part of India.

(7) There are parallel provisions in the Indian Medicine 
Central Council Act, 1970 (hereinafter to be referred as the 1970 
Act). Clause (e) of section 2(1) defines “Indian Medicine’’ as mean
ing the system of Indian Medicine commonly known as Ashtang 
Ayurvedia, Siddha, or Unani Tibb whether supplemented or not by 
such modern advances as the Central Council may declare by 
notification from time to time. Clause (h) defines “recognised 
medical qualification” meaning any of the medical qualifications, 
including post-graduate medical qualification of Indian Medicine 
included in the Second, Third or Fourth Schedule. Sub-section (1) 
of section 17 entitles persons possessing qualifications included in 
Second, Third and Fourth Schedule to be enrolled on any State 
Register of Indian Medicine. Clause (b) of sub-section (2) of sec
tion 17 prohibits all persons other than a practitioner of Indian 
Medicine, save as provided in section 28, who possesses a recog
nised medical qualification and is enrolled on a State Register or 
the Central Register of Indian medicine from practising Indian 
Medicine in any State.

(8) The Schedules to respective Acts prescribing qualifications 
of a medical practitioner entitling him to be registered as such do 
not import qualifications mentioned in the Schedule of either Act, 
i.e., qualifications mentioned in the Schedule of 1956 Act do not 
find a mention in the qualifications mentioned in the Schedule of 
1970 Act and vice versa.

(9) The legal, medical and other professions are covered by 
Entry 26. of List III—Concurrent List—contained in Schedule YII 
to the Constitution of India. In view of the provisions of Article 
254 of the Constitution of India, the provisions of State law on a 
subject in the Concurrent List on which Parliament too had enacted 
a legislation, has to conform to the provisions of law enacted by
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the Parliament. The provisions of the Punjab Ayurvedic and 
Unani Practitioners Act, 1963, therefore, naturally conforms to the 
provisions of 1970 Act.

(10) Clause (a) of section 2 of 1963 Act defines “Ayurvedic 
System” as meaning the Ashtang Ayurvedic System and the 
Siddha, and includes the modernised form thereof. Clause (f) 
defines “practitioner” as measuring a person Who practices the Ayur
vedic System or Unani System. Clause (i) defines “registered 
Practitioner” meaning a practitioner whose name is entered in a 
Register. Clause (h) defines “register” meaning the register of 
practitioners maintained under section 14. The register envisaged 
under section 14 is in two parts. Persons possessing qualifications 
envisaged in sub-section (1) of section 15 are entitled to have their 
names entered in Part 1 of the said register. Persons whose names 
were entered in Part I or Part II of the Register maintained under 
the East Punjab Ayurvedic and Unani Practioners Act, 1949 or the 
Pepsu Ayurvedic and Unani Practitioners Act, 2008 Bk., before the 
commencement of 1963 Act were also deemed to be registered in 
Part I of the register envisaged under section 14 by virtue of the 
provisions of sub-section (2) of section 15. Persons who were not 
possessing qualifications specified in Schedule 1 but whose names 
were entered immediately before the commencement b f 1963 Act 
in the list maintained under section 34 of the East Punjab Ayur
vedic and Unani Practitioners Act, 1949 or under section 33 of the 
Pepsu" Ayurvedic and Unani Practitioners Act, 2008 Bk. and who 
proved to the satisfaction of the Registrar within a period of 18 
months from the commencement of 1963 Act that they were in 
practice as practitioners on the first day of August, 1963, and would 
be entitled to have their names entered in Part II of the Register 
in view of provisions of sub-section (3), of section 15 were to be 
deemed to be registered in Part II of the register referred to under 
section 14.

(11) It deserves highlighting that the qualifications mentioned 
in Schedule I to 1963 Act refer to degrees and diplomas in the 
Ayurvedic or Unani System of Medicine only,

(12) In view of the clear provision in the two Central Acts, 
namely, section 15, sub-section (2)(b) of 1956 Act and section 17, 
sub-section (2)(b) of 1970 Act, no person who is not qualified in the 
system of Modern Medicine and is not registered' as such, either 
in the State Register or the Central Register, is entitled to practice
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modern system of medicine. Same is the case regarding right to 
practice the system of Indian medicine, namely, that no person 
who is not possessed of requisite qualification envisaged in the 1970 
Act or a like legislation by a State Legislature and is registered as 
such is entitled to practice the system of Indian medicine.

(13) If the matter was to rest here, then it was obvious that the 
Petitioner who is registered under the 19fi3 Act would not be en
titled to practice the Modem Svstem of Medicine, that is, he would 
pot be entitled to prescribe modem scientific medicines, that is. 
allonathic drugs, to his patients. But the petitioner is staking his 
claim to practice the system of modem scientific medicine on a noti
fication issued bv the Punjab Government. Annexure P.2 in terms 
of sub-clause (iiil of clause (ee) of Rule 2 of the Drugs and Cos
metics Rules. 1945 framed under the Drugs and Cosmetics Act, 1940. 
The notification Annexure P.2 is in the following terms :

“Tn exercise of the powers conferred hv snh-olause (iiil of 
clause feel of Rule 2 of the Drugs and Cosmetics Act. 
1940 and Rules thereunder 1945. the Governor of Puniah 
is pleased to further declare all Vaids/Hakims who had 
been regVerori under the Past, Puniah Avurvedic and 
Unani Practitioners Act. 19 9̂ and the Pensu Avurvedin 
and Unani Practitioners Art. 2008 Bk. and the Puniah 
Avurvedic and TTnani Pra< fitinners Ant. 1985 pc- rsnrsonc; 
practising the Modern Svstem of Mndicinns for the 
nurnose of Drugs and Cosmetics Act. 1940 in the P’ -niah 
State.

Th'S supersedes thn ?'otifirnt’nn Ho. 1044fMHRTTT-P5/gnc75. 
dated thn 2fith October, 1955 and No 5589-1HB-57/18149, 
dated 30th June. 1987.”

mt,^ -option that faTJp fo r  consideration is aa to. w hether ore-m^too 
o f  c-oh-clause fin ) o f clansn f«o l o f rule 2 o f thn D rrw  Rnlnc; onoi_ 
<sngn thn isauanco o f notification. lilrn Annnxnro P.2 dnnlnrierr

/TTnhims rpgistnrnd undnr tbn Ant mnntinnnd to th<-> not 
tion at; persons nra.nfising thn M odern o f  M edicines fo r  thn
oornose o f  tho fin iu c  Ant in tho Puniah

/141 P n foro  a n sw erin g  that nunotioo. «rn mirrht in fo rm  on r- 
colvo*! sc  to  orhnt it mormn to ofon tino tUo "Modern Cvcitoro o e TVforti-
otoon whinh the petitioner has claimed ho tc- entitled to tn
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view of the said notification Right to practice Modem System of 
Medicine would envisage the right 1c diagnose the disease and then 
attempt a cure, inter alia, by administration of drugs and medicines, 
and to administer an appropriate allopathic drug or medicine, if 
such a medical practitioner has in his possession; if he does not 
have, then to prescribe the appropriate medicine to the patient to 
be purchased from the licensed druggists.

(15) The capacity to diagnose the disease would depend upon 
the fact as to whether the medical practitioner had the necessary 
professional skill to do so. Acquisition of professional skill is 
again a regulated subject and the measure thereof is.the possession 
of a prescribed Diploma or Degree awarded by a recognised medical 
institution.

(16) What one might enquire in regard to the right of the 
petitioner to practice Modern System of Medicine in the light of 
the above is as to whether the petitioner is equipped with such a 
professional qualification. The answer is, obviously, in the nega
tive, as admittedly, the petitioner does not possess any prescribed 
Diploma or Degree from a recognised medical institution in Modern 
System of Medicine. Even a person, who has acquired the pres
cribed Diploma or Degree from a recognised medical institution 
would not be entitled to practice Modem System of Medicine, 
unless he is so registered, for, as already noticed earlier, section 
15(2)(b) of the 1956 Act expressly prohibits a person, who is not 
so registered to practice the Modern System of Medicine. The 
person, who can be so registered, should have acquired the pres
cribed qualifications laid down in the said Act. The petitioner, 
admittedly, does not possess those qualifications and, therefore, ob
viously cannot be registered as a medical practitioner in the 
Modem System of Medicine and, consequently, he cannot practice 
Modern System of Medicine. The concomitant of this disability is 
that he cannot prescribe allopathic drugs to his patients and if he 
cannot prescribe such drugs, he cannot even administer such drugs 
to his patients on the basis of his own prescription from his own 
possession and, therefore, he cannot stock or store such drugs for 
the purpose of administering to his patients.

(17) Answer to the question earlier posed has to be given in the 
context of the legislative history of the Drugs Act and the Rules 
framed thereunder made, as also the legislative purpose underlying 
the enactment of the said Act, besides the relevant provisions of 
the Act and the Rules,
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(18) The Drug Act was originally intended to regulate the 
import, manufacture, distribution or sale of allopathic drugs and 
medicines only, when it was first brought on the Statute book. 
Ayurvedic and Unani drugs and medicines were not then brought 
in for regulation of the kind under the Drugs Act. Ayurvedic drugs 
and medicines were brought within the purview of the Drugs Act 
by the legislature by amending the Drugs Act by Act No. 13 of 1964. 
By scection 2 of the amending Act, clause (a) was added to sec
tion 3 of the Drugs Act which defined various expressions occurring 
therein. Clause (a) defined ‘Ayurvedic Drugs and Medicines’. The 
very section of 1964 Act added clause (aa) which defines the ‘Board’ 
in relation to Ayurvedic or Unani drugs. By section 25 of the 
amending Act, section 33-A was added to Chapter IV of the Drugs 
Act which provided—“Save as otherwise provided in this Act, 
nothing contained in this Chapter shall apply to Ayurvedic (in
cluding Siddha) or Unani drugs” . Section, 26 of the 1964 Act 
added a new Chapter IV-A to the Drugs Act, which exclusively 
related to Ayurvedic (including Siddha) and Unani Drugs. By sec
tion 31 of the 1964 Act, the First Schedule was substituted by a new 
Schedule which enumerated about 83 books dealing with Ayurvedic 
(including Siddha) system of medicine and 12 books dealing with 
Unani (Tibb) system of medicine. Homoeopathic drugs and medi
cines were brought within the purview of the Drugs Act by noti
fication No. F.1-35/64-D, dated 18th August, 1964, by which Parts 
VIT-A, TX and rule 67-A in Part VI-A were added in the Drugs 
Rules.

(19) Clause (ee) of rule 2 of the Drugs Rules, which defines 
‘Registered Medical Practitioner’ was added for the first time by 
Government of India notification No. F.1-22/59-D, dated 9th April, 
1960. This clause had undergone thereafter only two amendments 
which were effected by Government of India Standing Order 
No. 2130, dated 12th August, 1972 (Government of India Notifica
tion No. X.11014/12/72-D. dated 5th June, 1972) and it reads :

“ (ee) Registered Medical Practitioner means a person—

(i) holding a qualification granted by an authority speci
fied or notified under section 3 of the Indian Medical 
Degrees Act, 1916 (7 of 1916), or specified in the 
Schedules to the Indian Medical Council Act, 1956 
(102 of 1956); or
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(ii) registered or eligible for registration in a medical
register of State meant for the registration of 
persons practising the modem scientific system of 
medicine excluding the Homoeopathic system of 
medicine; or

(iii) registered in a "medical register, other than a register
for the registration of Homoeopathic practitioner, of 
a State, who although not falling within sub
clause (i) or sub-clause (ii) is declared by a general 
or special order made by the State Government in 
this behalf as a person practising the modern scienti
fic system of medicine for the purposes of this Act; 
or

* ■
By the said 1972 amending notification, the expression ‘excluding 
the Homoeopathic system of medicine’ was added at the fag-end of 
sub-clause (ii) of the said clause and the expression ‘other than a 
register for the registration of Homoeopathic practitioner’ was added 
to sub-clause (iii) after the words ‘registered in a medical register’ 
and before the words ‘of a State’.

(20) These amendments became necessary in view of the 
notification of 18th Augu£ 1964 above-mentioned, whereby the 
Homoeopathic Drugs and Medicines were brought within the pur
view of the Act and the Rules and the rule-making authority did 
not wish to include Homoeopathic practitioner within the definition 
of the expression ‘Registered Medical Practitioner’, which, obvious
ly, was intended to include only the Registered Medical Practi
tioner of the modem scientific system of medicine, that is, 
Allopathy.

(21) As already observed, Ayurvedic (including Siddha) and 
Unani drugs, as also Homoeopathic drugs, were brought within the 
fold of the Drugs Act and the Rules framed thereunder in the year 
1964. Before that the Drugs Act and the Drugs Rules only dealt 
with Allopathic drugs and medicines and the Registered Medical 
Practitioners in the modem scientific system of medicine, that is, 
Allopathy. The two amendments of this clause (ee) defining the 
‘Registered Medical Practitioner’ had been added to rule 2 of the 
Drugs Rules, as noticed above. When clause (ee) was added to 
rule 2, the Drugs Act and the Drugs Rules dealt with Allopathic 
drugs and medicines and the ‘Registered Medical Practitioners’
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thereunder and, therefore, when denning the expression Kegic- 
terea ivreaicai i-raciiuoner it couia not ue witnin tneir conception 
to wring vaids/Hakims—the practitioners oi nyurveaic ^inuiauj 
system oi meaicme and the Homoeopatmc practitioiieis—witiim 
the purview oi the said expression.

(22) The expression ‘Registered Medical i-'ractiiioner' appear
ing m clause (,ee) oi ruie 2 oi the Drug Rules, which it sougnt to 
dehne by that clause, envisage Registered Medical x-ractiuoners oi 
modern scientihc system of medicine only. That it is so is made 
evident by all the sub-clauses of the said clause. When the ex
pression ‘Registered Medical Practitioner’ is read in the context 
of sub-clause (i) it meant to refer to a person holding a quaiincation 
granted by an authority specified or notified under section 8 of 
the Indian Medical Degrees Act, 1916 (7 oi 1916) or specified in 
the Schedules to the Indian Medical Council Act, 1956 (102 of 1956). 
Both these Acts prescribe qualifications in the modern scientific 
system of medicine to the total exclusion of Homoeopathic system 
of medicine and the Indian system of medicine, that is, Ayurvedic 
(including Siddha) and Unani system of medicine. Sub-clause (iij 
of clause (ee) of rule 2 expressly refer to a person who is regis
tered or eligible to be registered in a State register meant for the 
registration of a person practising the modern scientific system of 
medicine (excluding the Homoeopathic System of medicine).

"l
(23) Sub-clause (iii) of clause (ee) or rule 2 of the Drugs Rules, 

in terms whereof notification, Annexure P.2, had been issued, could 
not have been intended by the framers of the said Rules to enable 
the Government to bring within the purview of the expression 
“Registered Medical Practitioner” the persons holding the qualifica
tions other than those prescribed for the practitioners of the 
modern scientific system of medicine. In our opinion, the rule- 
making authority added sub-clause (iii) by way of abundant 
caution to bring within the fold of the expression ‘Registered 
Medical Practitioner’ such practitioners of modern scientific system 
of medicine, as did not satisfy the requirement of sub-clause (i) 
and (ii), but were happened to be registered in a State Register or 
conceivably could be so registered in future.

(24) That the framers of the Drugs Rules did not intend to 
cover, inter alia, practitioners of the Indian system of medicine, 
that is, Ayurvedic (induing Siddha) and Unani system of medicine, 
within the term ‘Registered Medical Practitioner’ would become
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clear when examined in the context of the underlying idea which 
necessitated the attempt to define the expression ‘Registered 
Medical Practitioner’ in the Drugs Rules.

(25) Chapter IV-A of the Drugs Act exclusively deals with the 
Ayurvedic (including Siddha) and Unani drugs, while Chapter IV 
thereof deals with the rest of the drugs and medicines. Sub
section (c) of section 18 of the Drugs Act (which is in the following 
terms) prohibits all persons, on their own behalf or on behalf of 
other persons, to manufacture for sale or for distribution or to sell 
or stock or exhibit or offer for sale or distribute any drug or cos
metic, except under and in accordance with the conditions of a 
licence issued for such purpose under Chapter IV of the Drugs Act:

“18. From such date as may be fixed by the State Govern
ment by notification in the Official Gazette in this behalf, 
no person shall himself or by any other person on his 
behalf—
♦  *  *  *  *

(c) manufacture for sale, or sell, or stack or exhibit for 
sale, or distribute any drug or cosmetic, except 
under, and in accordance with the conditions of a 
licence issued for such purpose under this Chapter:
*  *  *  *  * >*

The only small exception made by first proviso to sub-rule (c) is 
regarding the manufacture, subject to prescribed condition of small 
quantities of any drug for the purpose of examination, 
test or analysis. The above provision of section 18 of the Drugs Act, 
inter-alia, prohibits stocking, that is, possession and distribution of 
the notified drugs, without licence, with the result that none with
out a licence could purchase the drug from the licensed dealer, as 
immediately after purchase the drug in question would come Wta 
possession and without licence such possession would be illegal. 
Such person may be a patient himself or he may be a ‘Registered 
Medical Practitioner’. Therefore, to mitigate the rigors off the said 
prohibition, a provision is made by clause (q) of subjection <&) 
of section 33 of the Drugs Act enabling the Government while 
making rules to provide for the exemption conditional or other
wise for all or any of the provisions of Chapter IV and of the Drug* 
Rules made thereunder of any specified drug or class of drugs or 
cosmetic or class of cosmetics. Some of the provisions of the
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Drugs Rules so framed have sought to mitigate the rigour of the pro- 
hibition contained in section 18(c). Rule 123, which is in the follow
ing terms, exempts the drugs mentioned in Schedule ‘K’ from the 
provisions of Chapter IV of the Drugs Act and the rules made there
under to the extent and subject to the conditions specified in ‘K’ 
Schedule:

“123. The drugs specified in Schedule ‘K ’ shall be exempted 
from the provisions of Chapter IV of the Act and the 
Rules made thereunder to the extent and subject to the 
conditions specified in that Schedule.”

Item 5 of Schedule ‘K ’, which is in the following terms, envisages 
exemption from the provisions of Chapter IV of the Drugs Act sup
ply of drugs by a registered medical practitioner to his own 
patients or any drug specific in Schedule ‘C’ supplied by a regis
tered medical practitioner at the request of another such practi
tioner if it is specially prepared with reference to the condition and 
for the use of an individual patient within the conditions prescrib
ed by this item: —

“5. Drugs supplied by a registered medical practitioner to 
his own patient or any drug specific in Schedule C sup
plied by a registered medical practitioner at the request 
of another such practitioner if it is specially prepared 
with reference to the condition and for the use of an 
individual patient provided the registered medical prac
titioner is not (a) keeping an open shop or (b) selling 
across the counter or (c) engaged in the importation, 
manufacture, distribution or sale of drugs in India to a 
degree which render him liable to the provisions of 
Chapter IV of the Act and the Rules thereunder.”

Rule 65 of the Drug Rules prescribes conditions of licence, Sub
rules (2) and (3) of rule 65 authorises the licensed dealer/druggist 
to supply drugs to a person on the basis of prescription of a regis
tered medical practitioner. Sub-rule (9) of rule 65 not only autho
rises the licensed druggist to sell by retail the drugs mentioned in 
that sub-rule on and in accordance with the prescription of a regis
tered medical practitioner, but also further authorises him to effect 
sale or supply the given drugs to a registered medical practitioner 
without prescription from a registered medical practitioner, that is, 
a registered medical practitioner can buy from a licensed druggist



Sarwan Singh Uadri v. State of Punjab1 and others (D. S. Tewatia, J.)

the drugs mentioned in sub-rule (9) of rule 65 without' a prescrip
tion from a registered medical practitioner.

(26) One of the conditions of licence to sell, stock or exhibit for
sale, or distribute by wholesale drugs other than those specified in 
Scheduled G and C(l) as mentioned in Form 20-B, on which the 
prescribed licence is to be issued, provides that ‘no sale of any drug 
shall be made to a person not holding the requisite licence to sell, 
stock or exhibit for sale or distribute the drug’. However, clause 
(b) of the said condition exempts from this condition the sale of 
any such drug, inter-alia, to a registered medical practitioner for 
the purpose of supply to his patients. Similar conditions exist in 
Forms 20-BB, 21-B and 21-BB. T

(27) It may be highlighted that the aforesaid provision of the
rule and the conditions of licence deal with the. Allopathic drugs 
only and the same confer certain privileges upon a registered medi
cal practitioner and. therefore, it became necessary to define the 
expression ‘Registered Medical Practitioner’. Hence,. a comprehen
sive definition of ‘Registered Medical Practitioner’ was provided in 
the year 1960 by adding clause (ee) to rule 2 for the first time. Such 
a definition was not provided in the Act because the ’term ‘Regis
tered Medical Practitioner’ did not occur in any of the provisions 
of the Act. • .

(28) One may, however, be asked as to whether only the 
licensed dealers dealing in Allopathic drugs or the registered medi
cal practitioners of the modem system of medicine alone heeded to 
be prescribed by the Rules the kind of privilege referred to earlier 
and not the Hakims/Vaids, that is, the practitioners of Ayurveda 
(including Siddha) and Unani system of medicine. The answer to 
the aforesaid question is that they did not, because the provision 
relating to the Ayurvedic (including Siddha) and Unani system of 
medicine in Chapter IV-A of the Drugs Act itself did not impose 
the kind of total 'Ran, as was imposed by the provisions of section 
18(c) of Chapter IV of the Drugs Act, as would be presently shown. 
The provisions in Chapter IV-A corresponding to the provisions of 
section 18 of the Drugs Act are sections 33-D and 33-E, which are in 
the following terms: —

“33-D. From such date as may be fixed by the State Govern
ment by notification in the Official Gazette in this behalf
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no person shall himself or by any other person on his 
behalf, manufacture for sale any Ayurvedic (including 
Siddha) or Unani drug—

* * * *

(c) except under and in accordance with the conditions of a 
licence issued for such purpose under this Chapter;

* * * *

. provided that nothing in this section shall apply fo Vaidyas 
and Hakims who manufacture such drugs for the use of 
their own patients:

Provided further that nothing in clauses * * *
(c) shall apply to the manufacture, subject to prescribed 
conditions, of small quantities of any such drug for the 
purpose of examination, test or analysis.

33*11. From such date as may be fixed by the State Govern
ment by notification in the Official Gazette in this behalf, 
hO person shall himself or by any other person on his 
behalf, sell, or stock or exhibit for sale, or distribute, any 
Ayurvedic (including Siddha) or Unani drug other than 
that manufactured by a manufacturer licensed under 
this Chapter.”

A perusal of the aforesaid provisions would show that section 33-D 
Pfotuhited, by any person, himself or on behalf of any other person, 
manufacture for sale any Ayurvedic (including Siddha) or Unani 
drug, inter alia,, except under and in accordance with the conditions 
of a licence issued for such purpose under Chapter IV-A. The first 
proviso to the said section exempted Vaidyas and Hakims from the 
rigour of the provisions of section 33-D, if they were to manufac
ture such drugs for the use of their own patients. Provisions of 
section 33-E prohibited any person to sell, stock, or exhibit for sale, 
or distribute any Ayurvedic (including Siddha) or Unani drugs 
other than that manufactured by a manufacturer licensed under 
this Chapter, that is, this section imposed no restriction on any 
person to sell or stock or exhibit for sale or distribute any Ayur
vedic (including Siddha) or Unani drug manufactured by a manu
facturer licensed under this Chapter. That means, a licensed dea
ler/druggist can sell to anybody an Ayurvedic drug manufactured
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under a licence and anybody can purchase such a drug from any licen-r 
sed dealer/druggist and keep with hjm without any licence. That fur
ther means that the Vaidyas/Hakims, the practitioners of Indian 
system of medicine, suffer no handicap as a result of section 33-E, 
unlike the practitioners of the modern, scientific system of medi
cine, as a result of the provisions of section 18(c). The Vaids/ 
Hakims and their patients can buy any Ayurvedic drug or medi
cine, which has been manufactured under a licence and after pur
chase, they can keep such a medicine/drug. The Vaids/Hakims 
can also distribute such medicines without any, licence.

(29) The Vaids/Hakims also suffer no handicap as a result of 
the provisions of section 33-D, because it expressly provides that the 
Vaids/Hakims can manufacture any Ayurvedic (including Siddha) 
or Unani drug for the use of their own patients.

(30) Since the practitioners of the Indian system of medicine, 
that is, Auyrveda (including Siddha) or Unani, as a result of the 
prohibitory provisions of Chapter IV-A of the Drugs Act, suffer no 
handicap, therefore, the provisions of section 33-N, which authorises 
the Central Government to make rules did not envisage providing for 
any exemption from the provisions of Chapter IV-A, as had been 
done by clause (q) of sub-section (2) of section 33 of Chapter IV of 
the Drugs Act. Since the statute does not authorise the Govern
ment, while framing the rules, to provide for exemption from the 
application of the provisions of Chapter IV-A, therefore, in the 
Drugs Rules the expression ‘Hakim’ or ‘Vaid’ or the expression 
‘prescription’ by Hakims or Vaids or the practitioners of the Indian 
System of Medicine does not occur anywhere.

(31) Viewed from any angle, the framers of the Drugs Rules 
did not intend to bring ‘Hakims’ or ‘Vaids’, the practitioners of the 
Indian System of Medicine registered as such under the Act men
tioned in notification, annexure P-32, within the purview of the 
expression ‘Registered Medical Practitioner’, because if such regis
tered medical practitioners of the Indian System of Medicine are 
held to fall within the category of Registered Medieal Practitioner 
of Modem Scientific System of Medicine by virtue of the notifica
tion, annexure P. 2, issued in terms of sub-clause (iii) of clause (ee) 
of rule 2 of the Drug Rules, then the licensed druggists cannot 
refuse to dispense allopathic drugs and medicines on the prescrip
tion issued by such Registered Medical Practitioner of the Indian
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System of Medicine and further such a practitioner can buy allo
pathic drugs without a prescription from a licensed druggist. The 
rule-making authority, in our view, could not have intended by 
adding sub-clause (iii) of clause (ee) of rule 2 of the Drugs Rules 
that the Registered Medical Practitioners of the Indian System of 
Medicine should be included in the category of the Registered Medi
cal Practitioners of Modern Scientific System of Medicine entail
ing the aforementioned consequences, besides setting at naught the 
provisions of the Indian Medical Council Act of 1956, which prohi
bits persons other than those who were registered under that Act 
from practising the Modern System of Medicine. We are, there
fore, clearly of the opinion that the notification, annexure P. 2, issu
ed by the State Government is ultra vires the provisions of 
sub-clause (iii) of clause (ee) of rule 2 of the Drugs Rules 
and is, therefore, illegal and we, therefore, quash the same 
as no such notification could legally be issued by the State Govern
ment. The petitioner, on the strength of that notification, there
fore, cannot be treated in law as Registered Medical Practitioner 
of Modern Scientific System of Medicine. Hence, he is not entitled 
to practice Modern Scientific System of Medicine and the impugn
ed action is clearly justified.

(32) The petitioner referred to us Single Bench decision ren
dered in Civil Writ Petition No. 6308 of 1975 decided on 10th Novem
ber, 1982. This judgment, in our view can be of no help to the peti
tioner. The facts of that case were that drug licence of the peti
tioner therein was suspended for having violated the provisions of 
rule 65(9) of the Drugs Rules by selling drugs on a given date for a 
given amount to Shri Deep Chand, son of Shri Prem Chand Gupta 
of Bahadurgarh. In the petition, it was alleged that Deep Chand 
Gupta was duly registered in Haryana State as a Medical Practi
tioner. The only contention raised on behalf of the State was 
that the petitioner could supply medicines to a Registered Medical 
Practitioner who was registered in Punjab State. There, it was 
nobody’s case that Deep Chand Gupta was a Registered Medical 
Practitioner in the Indian System of Medicine and, therefore, the 
petitioner was not entitled to sell medicines to him. The only 
narrow • question that came up for consideration before the Court 
In that petition was whether sub-clause (ii) of clause (ee) of rule 2, 
read with rule 65(9), prohibited sale of the given medicines to a 
Registered Medical Practitioner who is registered in a State other 
than Punjab? This Court held that it was not necessary that the 
buyer Registered Medical Practitioner should have been registered
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in the State of Punjab to be entitled to buy drugs in question from 
a licensed druggist of Punjab. The case proceeded on the assump
tion that if Deep Chand Gupta had been registered in Punjab, then 
the licensed druggist could have sold the drugs in question to him 
in view of the provisions or sub-rule (9) of rule 65.

(33) The petitioner, however, placed strong reliance on the 
Single Bench decision of this Court rendered in Phool Singh v. 
State of Haryana (1). The facts of that case were that the peti
tioner therein had stocked 23 kinds of allopathic drugs for adminis
tration to his patients. He was convicted under section 27(a) (ii) to 
rigorous imprisonment for three months and for a further rigorous 
imprisonment of six months under section 28 of the Drugs Act. The 
case pleaded by him was that he held a certificate of registration 
from the State Ayurvedic and Unani Medical Council, Bihar, and 
was duly registered as such in Bihar; and that by virtue of Schedule 
1 to the Punjab Ayurvedic and Unani Practitioners Act, 1963, every
body, who was holding a degree or diploma of any Ayurvedic or 
Unani College recognised by the faculty within Punjab or outside 
would be eligible for being registered as a medical practitioner in 
the States of Punjab and Haryana. In view of the above stand of 
the accused-petitioner, the learned Judge held that he came within 
the definition of ‘Registered Medical Practitioner’ and as such be 
was entitled to keep medicines and could not be held liable for 
violation of section 18(c) of the Drugs Act and accordingly quashed! 
his conviction and sentence. With respect, we do not subscribe to 
the view of the learned Single Judge. On the strength of registra
tion under the 1963 Act, a medical practitioner of the Indian System 
of Medicine is not entitled to keep allopathic drugs in his possession 
and administer them to his patients. In the case before the learned 
Single Judge, the accused had not taken shelter even behind any 
notification of the State Government, like annexure P. 2 in the case 
before us, and therefore, the accused in that case did not have even 
a semblance of case that could warrant his acquittal. We, there
fore, overrule the ratio in Phool Singh’s case (supra), to the extent 
indicated above.

(34) For the reasons aforementioned, we find no merit in this 
petition and dismiss the same in limine with no order as to costs.

D. V. Sehgal, J.—I agree.

R.N.R. ~

(1) Criminal Revision No. 1617 of 1984 decided on 20th Sep
tember, 1985.


